
STATE
STATE

OF NEW YORK
TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
AFFIDAVIT OF MAILING

PHOTO-TECHNICAL PRODUCTS, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :

a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
ofFranchise Tax on Business Corporations
*asreg under Art icle(s0 9-A of the
Tax Law for the Year(s) oo<fxxirx$G)Ended:
Apr i l  30 ,  1971 ,  Ap r i l  30 ,  1972  and  Apr i l  30 ,  L973-

Sta te  o f  New York
County of elbany

John Htrhn ,  be ing  du ly  sworn ,  deposes  and says  tha t

*he is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the ls t  day  o f  September  ,  1977,  Xhe served the  w i th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Photo-Technical

Products, Inc. (rogroxeooax*rQ<:aDf) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s : Photo-Technical  Products, Inc.

623 Stewart Avenue

Garden c i ty ,  New York 11530

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the f*preeaxerfita

of t>dx)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the (ueryxecs*xxluo<x8>c*re) petit ioner.

Sworn

l s t

before  me th is

of September

t o

d a y

rA-  3 (2 /7  6)

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

PHOTO-TECHNTCAL PRODUCTS, rNC. :

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :

a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
ofFranchise Tax on Business Corporations
Saoes under Article (x) 9-A of- the
Tax Law for the Year(s) oo<ftxtod(x)Ended:
Apr i l  30 ,  1971 ,  Ap r i l  30 ,  1972  and  Apr i l  30 ,

Sta te  o f  New York
County of  AIbanV

by  enc los ing  a

a s  f o l l o w s :

AFFIDAVIT OF MAILING

L973 .

John Huhn ,  be ing  du l y  sworn ,  deposes  and  says  tha t

the is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  l s t  day  o f sep tember  ,  L977 ,  f f he  se rved  the  w i th in

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Rex P.  Win ters

( representat ive of )  t -he pet i t ioner  in  Ehe wi th in proceeding,

L rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

Rex P.  Winters,  CPA
Brout & Company
380 Madison Avenue
New York, New York 10017

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  \ ^T rappe r  i s  t he

las t  kno r^ rn  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Srnrorn

l s t

be fo re  me  th i sto

d a y

rA-  3 (2 /7  6)

,  L977 .



H ,  T U L L Y  J R . ,  P R E S I D E N T

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

$Ghlttrf,brr l, 1S7?

Phot€r*fsc*rnl"c*X ffiodrrctr, Inc.
{i*3 Statmrt iA,vtr$,il
G*rdr'n city, fieir lfork 11$30

Gsrtlmrn:

Please take not ice of the SSCIi" I f f i
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level' Pursuant to section($ 

" loilo of the Tax Law ' any
proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { ffirths

from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

iribfi$r .Y. sJollsclt$
Ulrsse{rr
Talq Apgeals &rrmu

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PHOTO-TECHNICAL PRODUCTS, INC.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the
Tax Law for the Years Ended Apri l  30,
L 9 7 I ,  A p r i l  3 0 ,  L 9 7 2  a n d  A p r i l  3 0 ,  L 9 7 3 .

DECISION

f t re  pet i t ioner ,  Photo-Technica l  Products ,  Inc. ,  623 Stewart

Avenue, Gard.en City, New York 11530, f i led a petit ion for rede-

termination of a deficiencv or for refund of franchise tax on

business corporations under Art icle 9-A of the Tax Law for the

years  ended  Apr i l  30 ,  L97L ,  Ap r i l  30 ,  L972  and  Apr i l  30 ,  L973 .

( r ' i l e  No .  f 1684)

A formal hearinq was scheduled before Edward L. Johnson,

Hearing Off icer, dt the off ices of the State Tax Commission, Two

World Trade Center, New York, New York on August 13, L976 at

10:30 a.m.  Pr ior  to  the hear ing,  the pet i t ioner  submit ted the

case to be decided by the State Tax Commission based on the in-

formation contained in the f i le. Due consideration has been

given to  a l l  the mater ia l  in  sa id f i le .



Whether the
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ISSUE

d e n i a l  o f  b u s i n e s s  a l l o c a t i o n ,  o n  t h e

repa i r  b ranch in  Ca l i fo rn ia  was no t  a

outs ide  New York  S ta te ,  was  proper .

ground

regular

FINDINGS OF FACT

1.  Pet i t ioner ,  Photo-Technica l  Products ,  fnc.  (here inaf ter

PTP),  t imely  f i led corporat ion f ranchise tax returns under

Ar t ic le  9-A of  the Tax Law for  the tax years ended Apr i l  30,

L97L ,  Ap r i l  30 ,  L972  and  Ap r i l  30 ,  L973 .

2 .  On  June  L6 ,  L975 ,  a f te r  desk  aud i t ,  t he  Corpo ra t i on  Tax

Bureau issued a Statement  of  Audi t  Adjustment  for  each of  the tax

yea rs  ended  Apr i l  30 ,  L97L ,  Ap r i l  30 ,  L972  and  Apr i l  30 ,  1973 ,

s ta t i ng  tha t :

"Based on the information you have furnished in reply to our

correspondencer  fou do not  have a regular  p lace of  bus iness out-

s ide of  New York,  and therefore may not  apply  a bus iness a l loca-

t ion percentage to the ent i re  net  income.  "  A def ic iency under

Ar t ic le  9-A of  the Tax Law was assessed as fo l lows:

Period Ended Tax In terest Tota l
Apr i l  30 ,  L97L  $
Ap r i l  30 ,  L972
Apr i l  30 ,  L973

3 .  Pe t i t i one r ,  PTP,

t ion of  the def ic iency or

377 .O0
5  , 7  4L  . 00

r7 ,  300 .00

$  88 .60
1 ,  004 .  6B
2 ,487  . 7  4

$  465 .60
6  , 7  45  . 68

L9 ,787 .74

for redetermina-t ime ly  f i led  a  pe t i t ion

for  re fund o f  the  tax .
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4.  Pet i t ioner ,  PTP,  was inc luded in  the U.  S.  corporat ion

income tax consolidated returns (Form LI2O) f i led by the parent

corporation, Ehrenreich Photo Optical fndustries, fnc. Attached

to each New York State corporation franchise tax return (form

cT-3)  of  pet i t ioner ,  PTP,  were copies of  the Federa l  income tax

return. Included were copies of the Ehrenreich Photo Optical

Industr ies,  fnc.  consol idated income statements and balance

sheets,  wi th  suppor t ing schedules.

5.  Pet i t ioner ,  PTP,  i s  a  d is t r ibu tor  o f  photo  equ ipment .

I t s  ma in  o f f i ce  i s  on  the  premises  o f  623 Stewar t  Avenue,  Garden

City,  New York, where i t  shares space and employees with the

parent  corpora t ion ,  Ehrenre ich  Photo  Opt ica l  Indus t r ies ,  Inc . ,

and a  number  o f  re la ted  subs id ia r ies  o f  Ehrenre ich .  Pet i t ioner ,

PTP,  i s  engaged in  the  who lesa le  d is t r ibu t ion ,  ins ta l la t ion  and

serv ic ing  o f  spec ia l i zed  photo  process ing  equ ipment ,  cameras ,

lenses and other photographic paraphernal ia,  purchased from

var ious  supp l ie rs .  These inc lude N ikon,  N ikkormat ,  N ikonas ,

Mamiya  and Bron ica  cameras ,  lenses  and accessor ies ,  Met -z  e lec-

t ron ic  f lash  un i ts ,  Durs t  en la rgers  and pr in te rs ,  K inderman

darkroom equipment,  Nikon opt ical  measuring and scient i f ic in-

s t ruments  fo r  indus t ry ,  med ica l  and research  f ie lds t  i t  a lso  se l l s

and serv ices  i t s  own l ine  o f  EPOI  v ib ra t ion  iso la t ion  sys tems and
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opt ica l  equipment  for  the indust , r ia l  and forensic  f ie lds.  Pet i -

t ioner ,  PTP,  essent ia l ly  handled the d is t r ibut ion of  these product

l i nes .

6.  Pet i t ioner ,  PTP,  and i ts  parent  corporat ion share of f ices

in Garden Ci ty ,  New York.  A l1 orders were accepted in  Garden Ci ty

by pet i t ioner ,  PTP.  Ehrenre ich Photo Opt ica l  Industr ies,  Inc.  d id

all  the bi l1ing. Employees in Garden City worked for both peti-

t ioner, PTP, and the parent corporation. The total number of

employees was 47O.

7.  Pet i t ioner ,  PTP,  shared a warehouse and of f ices in  San

Francisco, Cali fornia, with the parent corporation. A showroom

was used for  the d isp lay of  the PTP l ine of  products .  A large

inventory of  these products  was kept  for  sa les and serv ice to  the

west  coast  customers of  pet i t ioner ,  PTP.

B.  Pet i t ioner ,  PTP,  had a fu1 l - t ime sales manager ,  a  fu l l -

t ime salesman and two ful l-t ime repairmen who worked regularly in

the Cal i forn ia of f ice.  AI I  payro l l  records were mainta ined by

the parent  corporat ion,  Ehrenre ich Photo Opt ica l  Industr ies,  Inc.

Payro l l  taxes and other  re la ted expenses for  pet i t ionerrs  employees

were charged against the income of petit ioner, PTP, on the con-

sol idated income statement .
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9.  Rent  for  the Cal i forn ia of f ice and the ent i re  rent  for

the Garden Ci ty  of f ice were charged against  pet i t ioner ,  PTPrs

income on the consolidated income statements attached to the

Federa l  corporat ion income tax return (Form 1f20) .  Only  the

Garden City rent was shown on Schedule 'rcrt of the New York State

f ranchise tax return (porm CT-3) .  Rent  for  t t re  subsid iary  was

charged by the parent corporation as a percentage of the sales

o f  pe t i t i one r ,  PTP.

10.  Pet i t ioner ,  PTP,  fa i led to  ref lect  e i ther  the annual

rent  charge for  the Cal i forn ia of f ice or  the sa lar ies paid i ts

employees working in the California off ice in Schedule "G" of

the New York State franchise tax return (Form CT-3) for the

three years in  quest ion.  Facts  as to  the account ing a l locat ions

of  these expenses were suppl ied by pet i t ioner ,  PTP,  upon inqui ry

during a desk audit by the Corporation Tax Bureau.

11.  Subs id ia ry  cap i ta l  and inves tment  cap i ta l  were  no t  used

as fac to rs  in  ca lcu la t ing  the  a l loca ted  bus iness  cap i ta l  o f  app l i -

c a n t ,  P T P ,  o n  i t s  f r a n c h i s e  t a x  r e p o r t s  f o r  L 9 7 L ,  L 9 7 2  a n d  1 9 7 3 .

L2.  Wages,  sa lar ies and other  compensat ion of  employees were

not  repor ted by pet i t ioner ,  PTP,  as an i tem for  a l locat ion in

Schedule rrcrr of the franchise tax return, Form CT-3. The amount

for  wages of  a l l  pet i t ioner 's  employees was charged against  income
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parent  corporat ion 's  consol idated income statement ,  and

Federa l  corporat ion income tax return (Form 1f20) .

CONCLUSIONS OF LAW

A. That the petit ioner fai led to properly report the amount

of  rent  for  i ts  Cal i forn ia of f ice and the wages,  sa lar ies and

other compensation of employees in the California off ice. That

from the information supplied on the New York State corporation

franchise tax return and its accompanying Federal corporation

income tax returns,  the business a l locat ion percentage could be

computed if  applicable.

B .  f ha t ,  acco rd ing  to  fo rmer  20  NYCRR 4 .11 (b ) ,  "a  regu la r

p lace of  bus iness is  any bona f ide of f ice (other  than a s tatutory

of f ice) ,  factory ,  warehouse or  other  space which j -s  regular ly

used.  by the taxpayer  in  carry ing on i ts  bus iness."  Of  the same

import  is  the appl icable sect ion 4.16(d)  of  the Rul ing of  the

State Tax Commiss ion issued March 15,  L962-

C.  That  the sa les and serv ice of f ice of  Photo-Technica l

Products,  Inc.  in  Cal i forn ia,  in  which some of  i ts  employees were

in regular  a t tendance carry ing on pet i t ioner 's  bus iness,  const i -

tu ted a regular  p lace of  bus iness outs ide the State wi th in  the

meaning and in tent  o f  sect ion 2LO, subd.  3(a)  (  )  o f  the Tax Law.



- 7 -

D. That the petit ion of Photo-Technical Products, Inc. for

redetermination of deficiencv or for refund of tax under Art icle

9-A of  the Tax Law for  the years ended Apr i l  30,  L97L,  Apr i l  30,

1972 and Apr i l  30,  L973 is  granted.  The statements of  audi t

ad justment  dated June L6,  1975 are cancel led.

DATED: Albany, New York

September  1 ,  1977

TE TAX

SIDENT

{/Zrk",'a
COMMISSIONER


